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designers and manufacturers are encouraged
to specify materials with appropriate values.
As more products include information on slip
resistance, improved uniformity in measure-
ment and specification is likely. The Access
Board’s advisory guidelines on Slip Resistant
Surfaces provides additional information on
this subject.

I1. Color Contrast—Step Edges, Lift Platform

Edges

The material used to provide contrast
should contrast by at least 70%. Contrast in
percent is determined by:

Contrast = [(B;—Bz)/B;] x 100
Where B, = light reflectance value (LRV) of
the lighter area and B, = light reflec-
tance value (LRV) of the darker area.

Note that in any application both white
and black are never absolute; thus, B, never
equals 100 and B, is always greater than 0.

II1. Handrails and Stanchions

In addition to the requirements for hand-
rails and stanchions for rapid, light, and
commuter rail vehicles, consideration should
be given to the proximity of handrails or
stanchions to the area in which wheelchair
or mobility aid users may position them-
selves. When identifying the clear floor space
where a wheelchair or mobility aid user can
be accommodated, it is suggested that at
least one such area be adjacent or in close
proximity to a handrail or stanchion. Of
course, such a handrail or stanchion cannot
encroach upon the required 32 inch width re-
quired for the doorway or the route leading
to the clear floor space which must be at
least 30 by 48 inches in size.

IV. Priority Seating Signs and Other Signage

A. Finish and Contrast. The characters and
background of signs should be eggshell,
matte, or other non-glare finish. An eggshell
finish (11 to 19 degree gloss on 60 degree
glossimeter) is recommended. Characters
and symbols should contrast with their
background either light characters on a dark
background or dark characters on a light
background. Research indicates that signs
are more legible for persons with low vision
when characters contrast with their back-
ground by at least 70 percent. Contrast in
percent is determined by:

Contrast = [(B1—B»)/B1] x 100

Where B, = light reflectance value (LRV) of
the lighter area and B, = light reflec-
tance value (LRV) of the darker area.

Note that in any application both white
and black are never absolute; thus, B, never
equals 100 and B, is always greater than 0.

The greatest readability is usually
achieved through the use of light-colored
characters or symbols on a dark background.

B. Destination and Route Signs. The fol-
lowing specifications, which are required for
buses (§ 38.39), are recommended for other
types of vehicles, particularly light rail vehi-
cles, where appropriate.

1. Where destination or route information
is displayed on the exterior of a vehicle, each
vehicle should have illuminated signs on the
front and boarding side of the vehicle.

2. Characters on signs covered by para-
graph IV.B.1 of this appendix should have a
width-to-height ratio between 3:5 and 1:1 and
a stroke width-to-height ratio between 1:5
and 1:10, with a minimum character height
(using an upper case ‘“‘X’’) of 1 inch for signs
on the boarding side and a minimum char-
acter height of 2 inches for front
‘“‘headsigns,” with ‘‘wide”’ spacing (generally,
the space between letters shall be 1/16 the
height of upper case letters), and should con-
trast with the background, either dark-on-
light or light-on-dark, or as recommended
above.

C. Designation of Accessible Vehicles. The
International Symbol of Accessibility should
be displayed as shown in Figure 6.
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V. Public Information Systems.

There is currently no requirement that ve-
hicles be equipped with an information sys-
tem which is capable of providing the same
or equivalent information to persons with
hearing loss. While the Department of Trans-
portation assesses available and soon-to-be
available technology during a study con-
ducted during Fiscal Year 1992, entities are
encouraged to employ whatever services,
signage or alternative systems or devices
that provide equivalent access and are avail-
able. Two possible types of devices are visual
display systems and listening systems. How-
ever, it should be noted that while visual dis-
play systems accommodate persons who are
deaf or are hearing impaired, assistive lis-
tening systems aid only those with a partial
loss of hearing.

A. Visual Display Systems. Announcements
may be provided in a visual format by the
use of electronic message boards or video
monitors.

Electronic message boards using a light
emitting diode (LED) or ‘flip-dot’ display
are currently provided in some transit sta-
tions and terminals and may be usable in ve-
hicles. These devices may be used to provide
real time or pre-programmed messages; how-
ever, real time message displays require the
availability of an employee for keyboard
entry of the information to be announced.

Video monitor systems, such as visual pag-
ing systems provided in some airports (e.g.,
Baltimore-Washington International Air-
port), are another alternative. The Architec-
tural and Transportation Barriers Compli-
ance Board (Access Board) can provide tech-
nical assistance and information on these
systems (‘‘Airport TDD Access: Two Case
Studies,” (1990)).

B. Assistive Listening Systems. Assistive lis-
tening systems (ALS) are intended to aug-
ment standard public address and audio sys-
tems by providing signals which can be re-
ceived directly by persons with special re-
ceivers or their own hearing aids and which
eliminate or filter background noise. Mag-
netic induction loops, infra-red and radio fre-
quency systems are types of listening sys-
tems which are appropriate for various appli-
cations.

An assistive listening system appropriate
for transit vehicles, where a group of persons
or where the specific individuals are not
known in advance, may be different from the
system appropriate for a particular indi-
vidual provided as an auxiliary aid or as part
of a reasonable accommodation. The appro-
priate device for an individual is the type
that individual can use, whereas the appro-
priate system for a station or vehicle will
necessarily be geared toward the ’average’
or aggregate needs of various individuals.
Earphone jacks with variable volume con-
trols can benefit only people who have slight
hearing loss and do not help people who use
hearing aids. At the present time, magnetic
induction loops are the most feasible type of
listening system for people who use hearing
aids equipped with ‘‘T-coils’’, but people
without hearing aids or those with hearing
aids not equipped with inductive pick-ups
cannot use them without special receivers.
Radio frequency systems can be extremely
effective and inexpensive. People without
hearing aids can use them, but people with
hearing aids need a special receiver to use
them as they are presently designed. If hear-
ing aids had a jack to allow a by-pass of
microphones, then radio frequency systems
would be suitable for people with and with-
out hearing aids. Some listening systems
may be subject to interference from other
equipment and feedback from hearing aids of
people who are using the systems. Such in-
terference can be controlled by careful engi-
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neering design that anticipates feedback
sources in the surrounding area.

The Architectural and Transportation Bar-
riers Compliance Board (Access Board) has
published a pamphlet on Assistive Listening
Systems which lists demonstration centers
across the country where technical assist-
ance can be obtained in selecting and install-
ing appropriate systems. The state of New
York has also adopted a detailed technical
specification which may be useful.

———

NOTICE OF ADOPTION OF REGULA-
TION AND SUBMISSION FOR AP-
PROVAL

Mr. THURMOND. Mr. President, pur-
suant to section 304(b) of the Congres-
sional Accountability Act of 1995 (2
U.S.C. sec. 1384(b)), a notice of adoption
of regulation and submission for ap-
proval was submitted by the Office of
Compliance, U.S. Congress. The notice
contains final regulations related to
provisions of the Occupational Safety
and Health Act of 1970 (Regulations
under section 215 of the Congressional
Accountability Act of 1995.)

The Congressional Accountability
Act requires this notice be printed in
the CONGRESSIONAL RECORD, therefore I
ask unanimous consent that the notice
be printed in the RECORD.

There being no objection, the notice
was ordered to be printed in the
RECORD, as follows:

OFFICE OF COMPLIANCE—THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995: EXTENSION OF
RIGHTS AND PROTECTIONS UNDER THE OCCU-
PATIONAL SAFETY AND HEALTH ACT OF 1970

NOTICE OF ADOPTION OF REGULATION AND
SUBMISSION FOR APPROVAL

Summary: The Board of Directors, Office of
Compliance, after considering comments to
its Notice of Proposed Rulemaking published
September 19, 1996, in the Congressional
Record, has adopted, and is submitting for
approval by the Congress, final regulations
implementing section 215 of the Congres-
sional Accountability Act of 1995 (‘‘CAA”’).

For Further Information Contact: Executive
Director, Office of Compliance, Room LA 200,
Library of Congress, Washington, D.C. 20540-
1999. Telephone: (202) 724-9250. TDD: (202) 426—
1912.

SUPPLEMENTARY INFORMATION
Background and Summary

The Congressional Accountability Act of
1995 (‘‘CAA”), P.L. 104-1, was enacted into
law on January 23, 1995. 2 U.S.C. §§1301 et seq.
In general, the CAA applies the rights and
protections of eleven federal labor and em-
ployment statutes to covered employees and
employing offices within the legislative
branch. Section 215(a) provides that each em-
ploying office and each covered employee
shall comply with the provisions of section 5
of the Occupational Safety and Health Act of
1970, 29 U.S.C. §6564 (‘“‘OSHAct”). 2 U.S.C.
§1341(a).

Section 215(d) of the CAA requires the
Board of Directors of the Office of Compli-
ance established under the CAA to issue reg-
ulations implementing the section. 2 U.S.C.
§1341(d). Section 215(d) further states that
such regulations ‘‘shall be the same as sub-
stantive regulations promulgated by the Sec-
retary of Labor to implement the statutory
provisions referred to in subsection (a) ex-
cept to the extent that the Board may deter-
mine, for good cause shown and stated to-
gether with the regulation, that a modifica-
tion of such regulations would be more effec-
tive for the implementation of the rights and
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protections under this section.” Id. Section
215(d) further provides that the regulations
‘‘shall include a method of identifying, for
purposes of this section and for different cat-
egories of violations of subsection (a), the
employing office responsible for correction
of a particular violation.” Id.

On September 19, 1996, the Board published
in the Congressional Record a Notice of Pro-
posed Rulemaking (‘‘NPR’’) (142 Cong. Rec.
S11019 (daily ed., Sept. 19, 1996)). In response
to the NPR, the Board received four written
comments, two of which were from offices
within the Legislative Branch and two of
which were from labor organizations. After
full consideration of the comments received
in response to the proposed regulations, the
Board has adopted and is submitting these
regulations for approval by the Congress pur-
suant to section 304(c) of the CAA.

1. Summary of Comments and Board’s Final

Rules
A. Request for additional rulemaking
proceedings

One commenter requested that the Board
withdraw its proposed regulations and en-
gage in what it terms ‘‘investigative rule-
making,” a process that apparently is to in-
clude discussions with involved parties re-
garding the nature and scope of the regula-
tions. This commenter expressed the concern
that affected parties had not been suffi-
ciently involved in the rulemaking process
and have been discouraged from providing
meaningful comments. Specifically, the com-
menter objected to the following actions of
the Board: (1) providing a comment period of
no more than 30 days; (2) issuing a notice of
proposed rulemaking without first issuing an
advance notice of proposed rulemaking; (3)
issuing proposed regulations under section
215 concurrently with proposed regulations
under section 210 and shortly before the Con-
gress had adjourned sine die; (4) stating in
the NPR that nomenclature and other tech-
nical changes were made to the adopted reg-
ulations, but not specifically cataloguing
each of those changes in the summary of the
proposed rules; and (5) not providing a record
of consultations between the Office and rep-
resentatives of the Department of Labor in
the NPR.

The Board has considered each of the above
concerns and, after careful evaluation of
them, has determined that further rule-
making proceedings, with their concomitant
costs and delay, are not warranted in this
context.

1. The request for an extended comment period
and for “‘investigatory’ rulemaking.—The rule-
making procedure employed by the Board in
this context is substantially similar to that
employed by the Board with respect to every
other regulation promulgated thus far under
the CAA; and it complies with the required
procedures under section 304 of the CAA.
Specifically, section 304(b) generally requires
the Board to issue a notice of proposed rule-
making and to provide a comment period of
at least 30 days. The Board has done so. Nor
is there any reason to believe that a signifi-
cant extension of the comment period be-
yond 30 days or a resort to alternative forms
of rulemaking would result in a different
rulemaking comment record, either quali-
tatively or quantitatively: The Board’s rule-
making record includes an extensive report
from its General Counsel—a report which
itself was prepared on the basis of an exten-
sive investigation by the General Counsel
and with the invited participation of all em-
ploying offices. In addition, the General
Counsel met with representatives of a num-
ber of employing offices prior to the inspec-
tions, including the Architect of the Capitol,
concerning the appropriate standards to be
applied to Legislative Branch facilities.
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Moreover, no commenter claimed an inabil-
ity in this rulemaking proceeding to ade-
quately present its views through written
submissions. Indeed, the only specific re-
quest for an extension of the comment period
came from this particular commenter, who
requested an extension of only one day,
which was granted. No request for further
time was sought by the commenter or by any
other person or organization. Finally, a re-
view of the comments received tends to rein-
force the Board’s view that an extended com-
ment period, hearings, and/or other addi-
tional forms of rulemaking proceedings
would only result in the addition to the
record of information which would at most
duplicate or corroborate the written com-
ments without providing further insight into
or elucidation of the issues involved.

2. Failure to issue an Advance Notice of Pro-
posed Rulemaking.—Although not expressly
provided for in the Administrative Procedure
Act (‘““APA”), an advance notice of proposed
rulemaking (‘“ANPR”’) is sometimes used by
administrative agencies to seek information
from the public to assist in framing a notice
of proposed rulemaking and to narrow the
issues during the public comment period on
the proposed rules ultimately developed. See,
e.g., b2 Fed. Reg. 38,794 (1987) (preliminary
notice for Medicare anti-kickback regula-
tions). Thus, in prior rulemakings, the Board
has sometimes used ANPRs to obtain views
regarding interpretation of statutory provi-
sions in the CAA that had not previously
been interpreted by the Board and to obtain
general information regarding conditions
within the Legislative Branch that may bear
on rulemaking questions. See, e.g., 141 Cong.
Rec. S14542 (daily ed. Sept. 28, 1995) (ANPR
seeking information regarding, inter alia, the
standard for determining whether and to
what extent regulations under the CAA
should be modified for ‘‘good cause;”’ wheth-
er regulations imposing notice posting and
recordkeeping requirements are included
within the CAA; whether certain regulations
constituted ‘‘substantive regulations;” and
whether the concept of ‘“‘joint employer sta-
tus” is applicable under the CAA). From
these prior rulemaking proceedings, the
Board has developed a body of interpreta-
tions of the CAA upon which it has drawn in
developing the proposed rules in this rule-
making.

In contrast to those earlier rulemaking
proceedings, here no ANPR was necessary or
appropriate. Both the Board and its statu-
tory appointees have now had over a year’s
experience in addressing regulatory issues
governing the Legislative Branch and have
collected a body of institutional knowledge
and experience that makes the open-ended
information gathering techniques such as an
ANPR less needed. Indeed, the rulemaking
experience under the CAA over the last year
has shown that ANPRs have become less use-
ful over time. For example, although the
Board received twelve separate responses to
the first ANPR that it issued in September
of 1995, the most recent ANPR issued by the
Board, regarding rulemaking under section
220(e), elicited only 2 comments directed to
section 220(e), neither of which addressed the
precise questions posed by the Board in that
ANPR. See 142 Cong. Rec. S55562 (daily ed.
May 23, 1996) (NPR regarding section 220(e)).
And, in this context, there is no reason to be-
lieve that further comments beyond those
received in response to the NPR would have
been received had an ANPR been issued.

More to the point, there is no reason to be-
lieve that procedures other than the tradi-
tional notice-and-comment procedures out-
lined in section 304 of the CAA would develop
any further useful information in the con-
text of rulemaking under section 215 espe-
cially given the information already gath-
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ered by the Office regarding these issues.
Among other things, the General Counsel
has conducted an inspection of all facilities
within the Legislative Branch for compli-
ance with health and safety standards under
sections 215 and disability access standards
under section 210, utilizing as guidelines
standards that were in a form virtually iden-
tical to the regulations which the Board has
proposed. The General Counsel also sent de-
tailed inspection questionnaires to each
Member of the House of Representatives and
to each Member of the Senate regarding
compliance with health and safety and dis-
ability access standards in District and
Home State offices. The General Counsel’s
reports regarding compliance issues under
sections 210 and 215 of the CAA were sub-
mitted June 28, 1996 and detailed the applica-
tion of safety and health and disability regu-
lations to conditions within the legislative
branch. Copies of those reports were deliv-
ered in July 1996 to each Senator and Rep-
resentative, to each committee of Congress,
and to representatives of every other em-
ploying office in the Legislative Branch, in-
cluding the commenter. No comments were
received from anyone concerning the appro-
priateness of applying any such regulations
to Legislative Branch offices, and the com-
menter has not provided any here.

Where, as here, an ANPR would not likely
result in receipt of additional useful infor-
mation to develop a proposed rule, there is
also the concern that its use might be viewed
as evidence of procrastination in the face of
an obligation to proceed quickly with impor-
tant rulemaking activity. Cf. United Steel-
workers of America v. Pendergrass, 819 F.2d
1263, 1268 (3d Cir. 1987) (challenge to OSHA’s
failure to issue revised rule on hazard com-
munication in response to court remand;
court was extremely critical of OSHA having
published an ANPR to supplement original
record); Administrative Conference of the
United States Recommendation No. 87-10,
“Regulation by the Occupational Safety and
Health Administration,” published at 1
C.F.R. §305.87-10, 13(e) (1989) (recommending
that agency should not routinely use ANPR’s
as an information-gathering technique and
that they should be used only when informa-
tion not otherwise available to the agency
“is likely to be forthcoming’ in response to
the ANPR). This is particularly true where,
as here, the Office of Compliance, through
the General Counsel, has already gathered a
considerable body of experience and informa-
tion regarding the conditions of operations
and facilities within the Legislative Branch
and how the regulations proposed by the
Board would likely affect those operations
and facilities. Nothing has been offered by
any commenter to suggest a new area of in-
quiry or information which was not consid-
ered by the Board in the NPR that might af-
fect the Board’s decision regarding any of
the regulatory matters contained in the
NPR. In the absence of any such showing, ad-
ditional rulemaking proceedings are neither
required nor desirable.

3. The timing of the notice of proposed rule-
making.—The commenter’s argument regard-
ing the timing of the issuance of the regula-
tions also does not require additional rule-
making proceedings.

Despite the commenter’s suggestion to the
contrary, there is nothing unusual or un-
precedented about the Board issuing simul-
taneously two mnotices of proposed rule-
making implementing two separate sections
of the CAA. For example, on November 28,
1995, the Board issued concurrent notices of
proposed rulemaking to implement the
rights and protections of five major sections
of the CAA: sections 202 (Family and Medical
Leave Act), 203 (Fair Labor Standards Act),
204 (Employee Polygraph Protection Act),
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and 205 (Worker Adjustment Retraining and
Notification Act). See, e.g., 141 Cong. Rec.
S17627-S17652, S17603-27, S17656-64, S17652-56
(daily ed., Nov. 28, 1995). The volume of regu-
lations covered by those five notices (and the
collective complexity and diversity of the
legal and interpretative rulemaking issues
involved in promulgating those five sets of
proposed regulations) was significantly
greater than the proposed regulations at
issue here and those proposed under section
210. The commenter has not shown that
there is anything about the nature and ex-
tent of the regulations in the current rule-
making proceedings that has impeded the
ability of any commenter to provide useful
and comprehensive comments.

Similarly, the timing of the issuance of
proposed regulations here was not only ap-
propriate, but it also was necessary. Sections
210 and 215 of the CAA become effective on
January 1, 1997, a date which was set by the
CAA , not by the Board. The proposed regula-
tions were developed and issued as soon as
practicable given, inter alia, the need of the
Board and all interested persons to first have
the benefit of the General Counsel’s inves-
tigation and reports and the need to first
complete rulemaking on sections of the CAA
that contained earlier effective dates, such
as sections 203-207 (effective January 23, 1996)
and section 220 (effective October 1, 1996).
The proposed regulations were issued when
they were in order to afford commenters the
earliest practical opportunity to comment
on the proposed regulations so that final reg-
ulations could be adopted by the Board be-
fore the effective date of section 215 of the
CAA.

The schedule of Congress cannot be a de-
terminative factor for the Board in deciding
when to issue proposed regulations. The CAA
applies whether the Congress is in session or
not; and the CAA imposes deadlines that
must be met whether the Congress is in ses-
sion or not. The session of Congress is rel-
evant to the date of publication of regula-
tions, which is why the Board submitted the
NPR to the Congress prior to adjournment
sine die, so that the NPR could be published
(in accordance with section 304(1) of the
CAA) for comment prior to January 1, 1997.
The rights and protections of the CAA con-
tinue while Congress is in recess, and the
CAA requires that employing offices and
Members meet their obligations whether
Congress is in session or not.

4. Technical and nomenclature changes.—As
with prior rulemakings, the Board has pro-
posed to make technical and nomenclature
changes to make the language of the adopted
regulations fit more naturally to situations
arising within the Legislative Branch. See,
e.g., 142 Cong. Rec. at S225 (daily ed. Jan. 22,
1996) (final regulations regarding section 203
of the CAA). However, the Board has made
clear that such changes are not intended to
affect a substantive change in the regula-
tions. Id. Examples of such changes include
the following substitutions: ‘‘employing of-
fice”” for ‘“‘employer,” ‘‘covered employee’’
for ‘‘employee,” definitions of ‘‘employing
office” (including the list of offices set forth
in the CAA) for the definition of ‘‘employer,”’
and deleting provisions regarding interstate
commerce as a basis for jurisdiction (which
is not a requirement of the CAA).

The Board disagrees with the commenter’s
argument that failing to catalogue each of
these changes in the preamble somehow
hinders commenters’ ability to provide effec-
tive comments regarding the proposed regu-
lations. Where significant changes in the
substance of the regulations have been pro-
posed, such changes have been summarized
and discussed in the preamble to the pro-
posed regulations. However, as in past no-
tices of proposed rulemaking, the Board has
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generally described the nature of proposed
technical and nomenclature changes and has
made clear that such changes are not in-
tended to effect a significant or substantive
change in the nature of the regulations
adopted. Moreover, the complete text of the
proposed regulations, including technical
and nomenclature changes, has been made
available for review as part of the NPR. It is
the responsibility of commenters to review
and comment on these matters; while the
Board desires reasonably to assist this proc-
ess, it cannot do the commenters’ work; and
there is absolutely no reason to delay rule-
making on this basis.

5. Record of comments and public meetings.—
Finally, the Board rejects the suggestion
that it publish a summary of the discussions
that have occurred between the Office and
representatives of the Secretary of Labor
and other agencies. Those discussions have
not been with members of the Board; and the
public record is solely for matters presented
to the Board by outside persons. General dis-
cussions with outside persons by staff of the
Office of Compliance are not properly part of
that record; nor are discussions between
staff and the Board properly part of that
record. There is no legal basis or precedent
for making such discussions part of the
record; and to do so would improperly chill
inter-agency and intra-agency deliberations
and communications.

B. Regulations that the Board proposed to

adopt

1. Substantive health and safety standards at
Parts 1910 and 1926, 29 CFR.—In the NPR, the
Board proposed that otherwise applicable
health and safety standards of the Sec-
retary’s regulations published at Parts 1910
and 1926 of Title 29 of the Code of Federal
Regulations (‘29 CFR”’) be adopted with only
limited modifications. All commenters
agreed in general with the Board’s proposal.

2. Recordkeeping requirements contained in
substantive health and safety standards of
Parts 1910 and 1926.—The Board further pro-
posed to include within its regulations rec-
ordkeeping requirements contained in the
substantive health and safety standards of
Parts 1910 and 1926, 29 CFR. One commenter
took issue with this decision, arguing that
adoption of such requirements is contrary to
the intent of the CAA. The Board disagrees.

Section 215(d)(2) provides that the Board
regulations shall be ‘‘the same as’ the regu-
lations of the Secretary implementing the
health and safety standards of section 5 of
the OSHAct. Where, as here, a recordkeeping
or posting requirement is expressly con-
tained in and inextricably intertwined with a
substantive health and safety standard, the
Board is required to adopt the standard as
written under section 215(d)(2), unless there
is good cause to believe that not including
the recordkeeping or posting requirement
would be ‘“‘more effective for the implemen-
tation of the rights and protections’ under
section 215. In contrast to the general rec-
ordkeeping regulations that implement sec-
tion 8(c) of the OSHAct (discussed at section
1.C.2., infra), adoption of the health and safe-
ty standards, including those specific record-
keeping requirements that are part and par-
cel of such standards, is authorized (if not
compelled) by section 215(d)(2).

The commenter does not offer any basis for
concluding that excluding such record-
keeping or posting requirements would be
“more effective’”” for implementing the
rights and protections of the health and safe-
ty standard at issue. On the contrary, there
is every reason to believe that the sub-
stantive health and safety protections con-
tained in subpart Z of Part 1910, such as the
rules relating to employee exposure, would
be less effective without a requirement that
employing offices document such exposure.
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C. Regulations that the Board proposes not

to adopt

1. Rules of procedure for variances, procedure
regarding inspections, citations, and notices.—
The Board proposed not to adopt as regula-
tions under section 215(d) provisions of the
Secretary’s regulations that did not con-
stitute health and safety standards and/or
were not promulgated to implement the pro-
visions of section 5 of the OSHAct. 142 Cong.
Rec. at S11020. In doing so, the Board noted
that, with respect to those regulations that
dealt with procedures of the Office, the Exec-
utive Director might, where appropriate, de-
cide to propose comparable provisions pursu-
ant to a rulemaking undertaken in accord-
ance with section 303 of the CAA.

All four commenters took issue with the
Board’s decision. Two commenters argued
that, because sections 8, 9 and 10 of the
OSHAct (which include provisions governing
variances and the procedure for inspections,
citations, and penalties) are referenced in
section 215(c) of the CAA, the Secretary’s
regulations implementing those sections
(Parts 1903 and 1905, 29 CFR) are within the
Board’s mandatory rulemaking authority
under section 215(d)(2). These commenters
characterized the Board’s decision as a re-
fusal to adopt the variance, citations, and in-
spections regulations because they are ‘‘pro-
cedural”’ as opposed to ‘‘substantive’ regula-
tions, which the commenters believe is in-
consistent with the Board’s resolution of a
similar issue in the context of the Board’s
section 220 regulations. See 142 Cong. Rec. at
S5072 (daily ed. May 15, 1996) (NPR regarding
section 220) (procedural rules ‘‘can in fact be
substantive regulations’” and the fact that
the ‘‘regulations may arguably be procedural
in content is, in the Board’s view, not a le-
gally sufficient reason for not viewing them
as ‘substantive’ regulations.”’). Two other
commenters argued that regulations cov-
ering the subject of variances, citations, and
similar other matters cannot be issued as
rules governing the procedures of the Office
under section 303 of the CAA, because to do
so would improperly circumvent Congress’
ability to review and pass on substantive
regulations prior to their implementation
(since section 303 regulations require no con-
gressional approval). A third commenter ar-
gued that rules regarding variances, inspec-
tions, and citations should be issued by the
Board as substantive regulations, rather
than by the Executive Director under section
303 of the CAA; however, this commenter did
not offer a legal basis for this argument. Fi-
nally, a fourth commenter argued that the
Part 1903 regulations should be issued as part
of the current rulemaking, regardless wheth-
er they are issued as substantive regulations
under section 215(d)(2) of the CAA or as pro-
cedures of the Office under section 303 of the
CAA.

After carefully considering these various
comments, the Board has again determined
that it would not be legally appropriate to
adopt the Secretary’s regulations at Parts
1903 and 1905, 29 CFR, as regulations under
section 215(d)(2). Contrary to the com-
menters’ characterization, the Board ex-
cluded Parts 1903 and 1905 from the proposed
regulations, not because they were ‘‘proce-
dural”’ as opposed to ‘‘substantive,” but be-
cause they were not within the scope of the
Board’s rulemaking authority under section
215(d)(2) of the CAA. Section 215(d)(2) pro-
vides that the regulations issued by the
Board to implement section 215 ‘‘shall be the
same as substantive regulations promulgated
by the Secretary of Labor to implement the
statutory provisions referred to in subsection (a)
[of section 215],” except for modification of
those regulations for ‘‘good cause.”” The only
‘“‘statutory provision[] referred to in sub-
section (a)”’ of section 215 is section 5 of the
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OSHAct, which sets forth the substantive
health and safety standards applicable to
employers. Thus, only the regulations of the
Secretary that implement the substantive
health and safety standards of section 5 of
the OSHAct are within the scope of the
Board’s rulemaking authority under section
215(d)(2). Because the Secretary’s health and
safety standards contained in Parts 1910 and
1926 implement section 5 of the OSHAct,
such regulations may be included within the
proposed regulations; but the Secretary’s
regulations regarding variance procedures,
inspections, citations and notices, set forth
at Parts 1903 and 1904, were promulgated to
implement sections 8, 9, and 10 of the
OSHACct, statutory provisions which are not
“referred to in subsection (a)’’ of section 215.
Thus, the plain language of section 215(d)(2)
excludes such regulations from the scope of
the Board’s rulemaking mandate under sec-
tion 215(d)(2).

The commenters apparently read section
215(d)(2)’s requirement that the Board’s regu-
lations be ‘‘the same as substantive regula-
tions promulgated by the Secretary of
Labor” as including any regulation promul-
gated by the Secretary to implement any
provision of the OSHAct referred to in any
subsection of section 215, including sub-
section (c¢). But the Board may not properly
ignore the requirement of section 215(d)(2)
that the regulations be promulgated ‘‘to im-
plement the statutory provisions referred to
in subsection (a).”” To do so would violate the
cardinal rule of statutory construction that
a statute should not be read as rendering any
word or phrase therein mere surplusage. See
Babbitt v. Sweet Home Ch. of Commun. for
Greater Or., 115 S.Ct. 2407, 2413 (1995).

The only way in which regulations imple-
menting provisions of the OSHAct referred
to in subsection (c) could be considered with-
in the scope of regulations under section
215(d)(2) would be by speculating that Con-
gress’ specific reference to subsection (a) was
inadvertent. However, such ‘[s]peculation
loses, for the more natural reading of the
statute’s text, which would give effect to all
of its provisions, always prevails over a mere
suggestion to disregard or ignore duly cre-
ated law as legislative oversight.” United
Food and Commercial Workers v. Brown Group,
Inc., 116 S.Ct. 1529, 15633 (1996).

Furthermore, because section 215(c) sets
forth a detailed enforcement procedure
which is significantly different from the pro-
cedures of the OSHAct, it is doubtful that
the drafters intended to include regulations
implementing OSHAct enforcement proce-
dures as part of the Board’s rulemaking
under section 215(c)(2). Instead, given the sig-
nificant differences between the two statu-
tory enforcement provisions, it is reasonable
to conclude that Congress did not intend the
Board to presume that the regulations re-
garding such procedures should be ‘‘the
same’’ as the Secretary’s procedures, as they
generally must be if they fell within the
Board’s substantive rulemaking authority
under section 215(d)(2). Thus, the com-
menters’ interpretation is not supported by
either the text or the legislative history of
section 215.1

For this reason, the Board must also reject
the commenter’s suggestion that it ‘“‘mod-
ify”’ the proposed regulations to include the
Secretary’s Part 1903 and 1904 regulations.

1Even under the commenters’ narrow reading of
section 215(d)(2), Part 1905 (rules of practice and pro-
cedure relating to variances) is not a ‘‘substantive
regulation.” Part 1905 was issued by the Secretary
as a ‘‘rule of agency procedures and practice” and
thus was not promulgated after notice and com-
ment. See 36 Fed. Reg. 12,290 (June 30, 1971) (‘‘The
rules of practice [Part 1905] shall be effective upon
publication in the Federal Register (6-30-71).”").
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The Board cannot adopt as a ‘‘modification”
regulations that are not within the scope of
section 215(d)(2). See 141 Cong. Rec. S17603,
17604 (daily ed. Nov. 28, 1995) (‘‘Because the
Board’s authority to modify the Secretary’s
regulations for ‘good cause’ does not author-
ize it to adopt regulatory requirements that
are the equivalent of statutory requirements
that Congress has omitted from the
CAA * ** ) see also MCI Telecommuni-
cations v. American Tel. & Tel., 114 S.Ct. 2223,
2230 (1994) (FCC’s statutory authority to
“modify any requirement’” under section of
tariff statute did not authorize FCC to make
basic and fundamental changes in regulatory
scheme; term ‘‘modify’’ connotes moderate
or incremental change in existing require-
ments).

2. General recordkeeping requirements.—In
the NPR, the Board proposed not to adopt
regulations implementing the general rec-
ordkeeping requirements of section 8(c) of
the OSHAct. The Board determined that sec-
tion 8(c) of the OSHAct is neither a part of
the rights and protections of section 5 of the
OSHAct nor a substantive health and safety
standard referred to therein. Thus, regula-
tions promulgated by the Secretary to im-
plement the recordkeeping requirements are
not within the scope of the Board’s rule-
making under section 215(d)(2).

Two commenters asked the Board to recon-
sider this decision and to issue regulations
implementing section 8(c) of the OSHAct.
The Board has considered these comments
and finds no new arguments or statutory evi-
dence therein to support a change in the
Board’s original conclusion. The arguments
offered by the commenters were substan-
tially the same as those that were considered
and rejected by the Board in an earlier rule-
making on an essentially identical issue. See
141 Cong. Rec. S17603, 17604 (daily ed. Nov. 28,
1995) (resolving identical issue in the context
of rulemaking under section 203 of the CAA).

D. Method for identifying responsible
employing office

In section 1.106 of the proposed regulations,
the Board set forth a method for identifying
the employing office responsible for correc-
tion of a particular violation. Under pro-
posed section 1.106, correction of a violation
of section 215(a) ‘‘is the responsibility of any
employing office that is a creating employ-
ing office, a controlling employing office,
and/or a correcting employing office, as de-
fined by this section, to the extent that the
employing office is in a position to correct
or abate the hazard or to ensure its correc-
tion or abatement.”

1. General comments regarding section 1.106.—
One commenter argued that section 1.106
should be significantly revised or a different
method developed by the Board because: (1)
the definitions of ‘‘creating,” ‘‘exposing,”
‘‘controlling,” and ‘‘correcting’ employer
are allegedly vague and confusing and give
insufficient guidance to employing offices re-
garding their responsibilities; and (2) section
1.106 contemplates the possibility that more
than one employing office may be held re-
sponsible for correcting a violation, which is
said to be contrary to section 215 (which the
commenter argues prohibits the imposition
of joint responsibility) and, assuming that
more than one employing office may prop-
erly be held responsible under section 1.106,
the Board should provide a mechanism for
allocating joint responsibility among mul-
tiple offices. The Board has considered each
of these arguments and, as explained below,
finds no reason to depart substantially from
the proposed regulations as issued.

a. Definition of ‘‘creating,”” ‘‘exposing, con-
trolling,” and ‘‘correcting’’ employing office.—
The commenter argued that the definitions
of ‘‘creating,” ‘‘exposing,” ‘‘controlling,”
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and ’’correcting’’ employing office are vague
and confusing because allegedly ‘‘they do lit-
tle more than imply that an employing of-
fice can be responsible in almost all situa-
tions” and allegedly do not give any more
guidance on this issue than before the pro-
posed regulations were submitted. However,
the commenter has not explained how the
provisions of proposed section 1.106 can fairly
be seen as vague or confusing. To be sure,
proposed section 1.106 states general prin-
ciples that will need to be applied in the con-
text of actual factual situations by the Gen-
eral Counsel and, ultimately, by the Board.
But this is the case with almost every rule of
law, whether stated in a statute, a regula-
tion, or a judicial decision. The fact that the
text of a regulation on its face does not pur-
port to provide a clear answer to every hypo-
thetical question that may be posed by a
party is not a reason to deem a regulation to
be unclear. In the course of individual cases
before the General Counsel and ultimately
the Board, application of these rules will be
made to specific situations. Without further
elaboration by the commenter as to the na-
ture of the purported ambiguity, there is no
reason to believe that further clarification
or elaboration in section 1.106 is needed.

b. Joint responsibility.—The commenter ar-
gued that section 1.106 authorizes assigning
correction responsibility to more than one
employing office, which it said to be is con-
trary to the CAA. In support of its argument,
the commenter seized upon the provisions of
section 215(d)(3), which direct the Board to
develop a method for identifying ‘‘the em-
ploying office, not employing offices,” 